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5 Practical Steps That Can Protect
California Employers

n a heavily regulated business
Ieconomy such as that which
exists in the State of California,
it is imperative that all employers
take a prophylactic approach to

managing their human resources.

While there is a tremendous benefit to
building goodwill and creating an engaged
work force, there will always be those few
who, no matter what efforts are made by
their employer, find the dark cloud in the
silver lining. These employees also take
every opportunity to point out any misstep
or mistake made by their employer regardless
of how dedicated that employer may be

to making their workplace an opportunity
for professional and economic growth

of their employees.

Consequently, we offer five steps, while ever
so obvious, that can help California employers
avoid trouble. As a famous coach once said,
"If we do the little things correctly, the big
things will take care of themselves."

1. Document

If it isn’t written down, especially in the
area of complaints regarding employees
and workplace disputes, it didn’t happen.
If an employee becomes problematic, those
problems must be documented in writing
and shared with the employee. Always
allow the employee to write a rebuttal to
whatever written discipline memo has been
created and then request that they sign the
memo. If they refuse to sign it, indicate that
at the bottom of the memo. If legal counsel
is ultimately needed, an attorney will ask
for the personnel file containing the written
discipline documenting the employee's
problems. If you are unable to produce this,
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the lawyer will most likely tell you that you
do not have enough back-up to terminate
regardless of what the employee has done to
push you to the point of seeking legal counsel.

2. Conduct Regular (Annual)
Performance Appraisals

This goes hand-in-glove with the documentation
point above. However, many businesses fail
to conduct regular, meaningful annual
performance reviews of all their employees.
Moreover, even if your business is conducting
reviews, the reviews must be honest and
accurate assessments of employees’ strengths,
weaknesses, faults, foibles and skills. All too
often, even companies that conduct reviews
merely conduct a cursory check-box evaluation
indicating that the employee is “average,”

7

“above average,” “good,” “satisfactory” or
some other rating so as not to offend the
employee. Managers and supervisors must
make the tough decisions and be honest and
accurate in assessing all of their employees
on an annual basis if the reviews are to do
your business any good should litigation
commence. In order to assist in these reviews
you should also have written job descriptions
against which to evaluate each employee.
Once litigation commences, one of the first
things a plaintiff’s lawyer will use against
an employee is that an employee received
consistent average or above average reviews
and consistent raises and bonuses during the
time of their tenure with the business, thus
indicating that they could not have been the
problem employee described by the employer
during the defense of wrongful termination
or other related litigation. The only way to
avoid this problem is to give a full and accurate
assessment on an annual basis to your
employees. If you don't tell the employees
there is a problem, then they will assume
and always assert that there was no problem.
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3. Have a Reason for Termination
Despite California’s policy of “at-will”
employment, if in fact it does come to
termination, you must be able to articulate

a clear and obvious reason or reasons for
your decision to terminate. This does not
mean that your reason should be stated in

a blunt and offensive manner, as employees
who are insulted or believe they are being
disparaged are much more likely to sue.

As a corollary to this, everything you can
do to treat the employee with the utmost

respect at the time of termination will pay
you huge dividends after the fact.

4. Pay All Wages and Monies
Due to the Employee Upon
Termination

Many employers are unaware of California
Labor Code Section 201 which requires
that all wages be paid to a discharged
employee immediately upon termination.
If the employee initiates the separation

by quitting, you have 72 hours to pay all
wages due. If, at the time of termination,
there are outstanding expenses incurred
by the employee, you should attempt to
pay them at the time of termination as well.
However, if the employee needs additional
time to submit those expenses, they should
be paid as soon as they are submitted

but in no event more than 72 hours after
the submission of the required backup
documentation. California Labor Code
Section 203 goes on to provide waiting
time penalties of up to thirty (30) days’
salary. The payments that must be made
include all vacation and other accrued
time-off benefits and /or commissions

the terminated employee has earned

up to the time of the termination.
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